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When asked to give a diagnosis in legal settings practitioners
should be mindful of the tentative nature of psychiatric diag-
noses and that courts require that such a diagnosis must have
scientific credibility. South African courts are not explicit
about the test they will apply to determine whether a diagno-
sis is scientifically credible, but some guidance can be found
in United States case law. This paper examines these criferia
with reference to the disorders included in the Diagnostic and
Statistical Manual of Mental Disorders [DSM-V-TR).

Since diagnostic labels form an integral part of mental health
research and practice it is unavoidable that they will be used in
court. They are mostly used as labels that encapsulate the signs
observed by, and symptoms reported fo, a practitioner. However,
a diagnosis can also be offered in the course of an explanation of
behaviour. This would be the case where a practitioner refers o
a diagnostic label (usually trauma related) while explaining the
counterintuitive behaviour of a person. For example, to explain
the reluctance of a frauma victim to discuss the traumatic incident
the practitioner may testify that this is often found with people who
meet the criteria of an acute stress disorder.  Finally, and more
problematically, a lawyer may try fo prove that a trauma took
place or not, by demonstrating the presence or absence of the

symptoms of a disorder.

Whatever the context, various aspects of testifying on the basis of
diagnostic labels in court are controversial. Some believe practi-

[ others

tioners should not be allowed fo give a diagnosis at al
question the use of socalled syndrome evidence [i.e. syndromes
that have not been included in a diagnostic manual); *¢ while
others, including the editors of the Diagnostic and Statistical
Manual of Mental Disorders (DSM-IV-TR),” are concerned about
the manner in which diagnoses are used in legal seffings. #'°

These reservations are not surprising as psychiatric disorders,

even those included in the DSMIV-TR, are tentative constructs.

They are syndromes and therefore, by definition, differ from dis-
eases in that their aetiology is unknown or poorly understood.™
They are always subject to further investigation and the acquisi-
tion of new information. While this does not diminish the valuable
role that diagnostic labels play in research and practice, it does
mean that legal tribunals should approach psychiatric diagnoses

with caution.

The admissibility and weight given by legal tribunals to scientific
evidence are regulated by the rules of expert testimony, one of
which is that the diagnosis given to the court must have scientific

credibility.

While South African courts have not been explicit on how they
determine the credibility of scientific evidence they generally
appear fo apply the test that was formulated in Frye v. United
States.” This judgment regards evidence on a scientific construct
admissible if it has gained general acceptance in the particular
field in which it belongs. More recently in Daubert v. Merrell Dow
Pharmaceuticals'® the United States Supreme Court sfipulated that
a court should also take three other factors into account. First,
whether the construct can be, and has been, tested: second,
whether it has been subjected to peer review and publication;

and finally, the known or potential rate of error.

The Daubert test has not been discussed in a reported case in
South Africa, ' yet it provides practitioners with a useful framework
fo evaluate the scientific credibility of a diagnostic label.  This
paper will outline and discuss, with reference 1o the DSM-IV-TR,
the use of this framework to establish the scientific credibility of a

diagnostic label before it is used in a court.

General acceptance

Courts are not research laboratories ** and they should not, except
in exceptional circumstances, consider evidence on a phenome-
non that has not gained face validity, i.e. general acceptance
among pracfifioners. It could be argued that inclusion of a diag-
nosis in one or both of the DSMIV-TR and the ICD-10classification
of mental and behavioural disorders indicates general accep-
tance. For example, the DSMHV-TR is the product of an extensive

systfematic re-examination of disorders that involved more than
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1 000 people and numerous professional organisations that rep-
resented diverse clinical and research backgrounds, disciplines,
expertise and seftings. Disorders were included on the basis of
sufficient documented empirical evidence of an agreement

among practitioners that a distinct disorder could be recognised.®

While this agreement is based on expert consensus rather than
empirical dafa in the form of survey results,”” the experts involved
represent a broad range of opinions and suggest general agree-

ment.

Nevertheless, although they are widely accepted, not all the dis-
orders included in the DSMIV-TR are universally accepted;”
indeed, some of them are controversial. Given the ongoing
expansion of knowledge it is understandable that the disorders
included in it will have achieved different stages of scientific evo-
lution.? In fact, all of the disorders in DSMIV-TR are still under
investigation and criteria are amended as more and/or new
knowledge is gained about a specific disorder. Consequently the
diagnostic criteria are very likely to differ in successive editions of

the manual.

This inherent tentativeness of the DSMIV-TR is unavoidable, but it
does diminish the utility of the instrument in forensic settings as the

editors thereof acknowledge.

. Peer review and publication

While peer review and publication are neither essential nor nec-
essarily indicative of the scientific credibility of a diagnosis, courts
should take this info account. When reviewing publications prac-
fiioners must always consider arguments contrary to their own
belief about the existence of the disorder and ifs scientific credi-
bilit. Some specific questions that a practitioner should ask dur-

ing the review of the literature will be discussed below.

Testing and error rate

The third indicator of scientific credibility is whether the construct
can be or has been tested. In psychiatric terms this refers to valid-
ity (in particular descriptive, diagnostic and predictive), reliability,

causal relationships and treatment efficacy of a diagnosis.
Descriptive validity

The descriptive validity of a diagnosis is considered good when
its characteristics are so unique and well defined that it can be
distinguished from other disorders. It is clear that the distinguishing
criteria of a disorder could become very important where witness-

es disagree on the correct diagnosis.

Good descriptive validity requires five things. First, that the fea-
tures of the disorder are well delineated, unambiguously and
accurately described, and operationally defined.  This requires
that there should be an indication of the duration, frequency and
severity of signs and symptoms that must be met before a specific
diagnosis can be made. Second, there must be a clear indication
regarding how the information on each of these features should
be weighted and infegrated. Third, diagnostic criteria should pro-
vide explicit rules about what to do when information is insufficient
or if other uncertainties exist. Fourth, the diagnosis should as far
as possible rely on observable signs, or the results from reliable
laboratory or psychological tests, rather than be inferred from
sympfoms and other subjective reports provided by the patient.
Finally, there should ideally be enough signs and symptoms
unique fo the specific disorder to make it distinct from other disor-

ders or diseases.

The editors of the DSMIV-TR provide such information with regard
to most of the disorders included in if, but unfortunately do not indi-
cate what exact weights should be given to different criteria and
how the information regarding the different criteria should be infe-
grated. Changes made to accommodate new findings also
negate much of the advantage of having explicit definitions of

diagnostic criferia.

Diagnostic validity

The diagnostic validity or accuracy of a diagnosis refers to the
probability that the diagnosis made by a practitioner is correct.
This may, for example, be an issue in a case where the presence
of specific mental disorders is a threshold requirement, such as in
the case of criminal responsibility where the impairment must be

due to a mental disorder.

The problem is that it is difficult to generate data on the diagnos-
fic accuracy of most psychiatric disorders because of a lack of
external validating criferia for comparison. Unlike diseases in gen-
eral medicine, psychiatric disorders seldom have objective crite-
ria such as biological markers, pathology results or postmortem
findings that can confirm the diagnosis. Quite appropriately the
editors of the manual therefore warm that generally the diagnosis
of a DSMHV-TR mental disorder is insufficient fo establish the exis-
tence of a mental disorder for legal purposes. As a general rule
the detailed and objective diagnostic criteria of the DSMV-TR
and the explicit guidance regarding the procedure fo follow if the
information is insufficient, or if other uncertainties exist, should

ensure a fair degree of diagnostic validity.

As the DSMHV-TR does not provide information on the diagnostic
accuracy of the different disorders a literature review will be
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required to esfablish whether studies have been done with regard

fo specific disorders.

While the results regarding the disorders vary, one disorder in
particular, namely posttraumatic stress disorder, has poor diag-
nostic validity and has a tendency to be overdiagnosed by prac-

titioners.?* %

A task force of the American Psychiatric Association
singled out this diagnosis as especially prone to legal misuse.®
Halleck et al. ® suggest that the diagnostic validity of this disorder
is poor because it is diagnosed largely on the basis of selfreport-
ed symptoms and the acceptance of the patient’s allegation that a
specific stressful event caused them. Practitioners are nof required
to determine whether the stressful event really happened, but can
accept the perception of the patient. Practitioners should therefore

be very cautious before making this diagnosis for legal purposes.

Predictive validity

Predictive validity is relevant in a case where there are issues sur-
rounding the clinical course of the disorder and the expected
response fo freatment. In particular this may be the case in com-
pensation claims, or where a person is considered fo be incom-
petent fo stand frial or undertake some legal action, and the ques-
tion is whether the situation will change. The DSM-V-TR does not
provide any information regarding the prognostic accuracy of the
classified disorders and a literature review is required to deter-

mine this where relevant.
Diagnostic reliability

Diagnostic reliability refers to consistency at two levels. At the first
level it refers to what will be called inter-practitioner reliability, i.e.
the probability that different practitioners, if presented with the
same data independently, would agree on the specific diagnosis
for the relevant person. At the second level it refers to the consis-
tency with which the person receives the same diagnosis over

time.

While the interpractitioner reliability of disorders has been con-
sidered, and is adequate, '” the DSMHV-TR does not routinely pro-
vide data in respect of the diagnostic reliability of disorders® and
a thorough literature review will be necessary to identify relevant

data. A cursory review 2242027

suggests that the diagnostic relia-
bility of a number of disorders is not particularly good, although
there may be exceptions where, for example, practitioners work

closely together and share common assumptions.?

A factor that may negatively influence the diagnostic reliability of

the DSMHVETR disorders is the fact that practitioners are encour-

aged to use diagnostic criteria ‘as guidelines o be informed by
clinical judgement’.”  However, clinical judgement is often
flawed.” A complicating factor is that practitioners rely more on
behavioural signs than their colleagues in other areas. Therefore
different practitioners who evaluate the same person may observe
different sefs of behaviour as people behave differently across
time, in different seftings and when dealing with people of differ-
ent gender, age, race or culture. To improve infer-practitioner
accuracy when doing forensic evaluations, practitioners should
preferably use an instrument such as the Structured Clinical
Interview for DSMHV Axis | disorders (SCID).?

Causal relationship

Strictly speaking questions about the aetfiology of psychiatric dis-
orders should not arise in court because their cause is, by defini-
tion, unknown or poorly understood. The DSMHVATR is also neu-
tral with regard to theories of aetiology. No causes are stated
and the editors warn that a diagnosis does not carry any neces-
sary implications regarding the causes of the individual's mental
disorder or its associated impairments. It is also known that the
presence of a cerfain potential cause (e.g. a trauma) does not
always lead to the manifestation of a disorder [e.g. posHraumatic
stress disorder).” Even a strong relationship between a possible
cause and a disorder is inconclusive and does not prove that

there is a causal relationship in a specific instance.

Practitioners should therefore be very cautious when they respond
to any question about the possible cause of the disorder they
diagnosed, especially when lawyers try to prove that an event
took place or not. This is typically done with regard to phenome-
na such as battered woman syndrome;* rape frouma syndrome;*
child sexual abuse accommodation syndrome;*' and parental
alienation syndrome.** The classic case is where a lawyer uses a
reverse logic argument claiming that the diagnosis of one of these
syndromes substantiates a complainant’s allegation that a trau-
matic event fook place. What lawyers are essentially asking
practitioners fo do here is fo say that the complainant is telling the
truth about the cause of the reported symptoms, something that
South African courts do not allow.® The alternative argument, that
a fraumatic event did not take place because of the absence of a

disorder, is equally unsustainable.

Treatment efficacy

Once a court has decided that a person meets the criteria for a
specific disorder it will offen be important to determine the form
and efficacy of available treatments. Traditionally a clinical trial is

used to fest a freatment’s efficacy.
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The DSM-IV-TR does not provide any information on different types
of treatment or their freatment efficacy and information in this

regard must be found in the literature.

Methodology underlying the relevant research

A final issue fo consider in assessing the scientific credibility of a
diagnosis is the methodology used to obtain the relevant data.
While no study will ever be without limitations the samples used
should, where ethically and practically possible, be representa-
tive, large enough fo justify the conclusion the researcher makes,
a confrol group should be used in freatment studies, and the par-
ficipants should be randomly assigned to experimental and con-

trol groups.

A rough indicator that a study was rigorous is that it has been pub-
lished in a reputable peerteviewed source. However, even with
regard fo such research it is sfill necessary to examine the

research methodology critically.

Conclusion

In view of the fenfative nature of psychiatric disorders it is impera-
five that practitioners remind themselves and lawyers that diag-
nostic constructs should be used with caution in legal settings,
preferably only if the diagnosis satisfies the legal perception of sci-
entific credibility. This means that af the very least the witness must
be able to demonstrate that the disorder is generally accepted as
evidenced by its inclusion in a diagnostic manual and/or pub-
lished peer reviews. Even then a diagnosis should only be given
if the required diagnostic criteria are present. A competent witness
should also have data on the other indicators of scientific credibil-
ity that may also be relevant depending on the specific issues con-

tested in the case.

If these criferia are met a practitioner will normally be able o use
a diagnosis as a descriptive label in court, and courts are gener-
ally also prepared to allow testimony that certain behaviour is
commonly found among people suffering from a specific disorder.
However, any opinion on the cause of a disorder should be

expressed with caution.

The author wishes to acknowledge Dr Michelle Gobetz's contribution
to this paper as research assistant, and Drs Maria Allan and Greg
Dear and Professor Dan Stein for their comments on earlier versions of

this paper.
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